
ST;TL BOARD OF L DC? CAT I O N

STATE OF GEORGIA

NICK TONEY ,

Appellant ,

V .

CITY OF COMMERCE BOAR

D OFEDUCATION ,

Appellee

. ORDER

CASE NO . 1 976- 6

THE STATE BOARD ❑F EDUCATION having reviewed th e

record submitted herein and the Report of the Hearin g

❑fficer , attached hereto, and, after due consideration ,

having ❑oted in open meeting ,

DETERMINES AND ORDERS, tha t the dec i s i on of the

City of Commerce Board of Education be, and is hereby ,

affirmed .

8-

This J/V day o f March, 1977 .

, G'' •'~ G',G(,e.(~
CHARI3 NEVI LL

VI CE-C 'rIAI RMAN FOR APPEALS



~ :aT11i'E 80ARD UV IZI7 UCElT3{]Ni

STATE OF (; I;QRU T T:

NICK TONEY ,

App c 11ari'4 ~

vs .

CITY OF CUI•H IL~ :CL BOARD ❑1'
ED UCATiOiV,

Apl3e llee .

PART I

5 L~i•Ix ii~~I:l D~' .':1~ ;' ..~,:"~ ~

t'r1S]=; NO . 19 76 - 6

REPUIZx' OF
ilZARl ~rG DFF I CER

,
(0111N

I'ullutiainc~ a liearing duly held on 5eptoi,lue.r 2, 1 97 6-

tho City of C:om,icrce Board of Education, f.} .,-L)ellc~c herein ,

decided that Nic}. Toney, Appe7.lant heL i :iii, had noL earned any

credits towards graduation during his junior year . at L'orLmorce

High School as a result of his suspension from school for th e

reinaindex ❑ f the SC:11001 year on 11pri1 20, 1976 . The Lriginal

suspension was appoalc:d to and upli(-,ld by ttir.-, UtaL-.o- Board of

Education in a decision dated May 13, 197G . Nick 'i'oney now

appeals the SGpL-cr;bcr 2, .L976 decision of the City Of C:ammercc

I3oard of Education (hG' ]:'L l I7ai-tcz: "Local Buaz:d" } .

The grounds for the <<ppea l are {1] tixa~L. the uunia l

of units o f credit earned before the suspension uxccecicd the

authority of the Local I?Dard and violatcd the consti tutions o f

r1N
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bo th the State of Georgia and the United 7Latos ; { 2 ) tha t

the denial of the credits araountcci to excessive punishinUi :t and

was therefore in vio].a tioi7 of Lhe and (3) that the denial

of a unit of credit in Band (1cl)rivcd Lho Aj)jje11anL of hi s

property without due process of law and deprived him of eclual

protection of law . 'i' ile Loca l. Board filed a mot a.on. to dismiss

the appeal to the S Late Board of Education on the grou;id that

the State Board of Education lacked juri :,dictioi z becaus e

(1) the matLe:z was a local probIer-i-k to be handled by the Loca l

Board, and (2) the Local Board did not IC-aj :e any discretionary

ac tion .

PA itT I I

1. 'If.i i illV GS AIN 17 L:O ~J C Lu .` I') IUiv :'j

1 .

rN

On April 20 , 1976, the AppG1.1ant was suspei7c3cd for

the remainder of his junior year from Ccrosnexce High School

because of his possession of marijuana on sc:hou1 property .

At the end of the second quarter in schoal . Appellant had

received one A, i [)L f 7i 1 i ' : .~ , and oIlE„'. D . AS a I -C' .`iL1l u of i; I7 L'

suspension, however, L1ppLlla 1 7 (- was. I7c] {,~ Lil•lai'[.: ~_o any ijL"u[J.i~ S for

the entire year . The unconGraclictecl UesLimoi;y of the

p r incipal was that grades in each course are awarded by

averaging the grades received at the end of each semoster t o
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determine the ff-inal (jraae for the year in the course . if the

student succe:ssxully c:umpleteU the year with apasUing r.~rade,

then a"Carazccsie unit of credit" is i :duct to the student .

Since the Appellant did not SL1CCe5 ;3iL11ly c:oinpl.otc the scliool

year, he did not receive grades in any of his courses and

consequently did iiU t earn any credi L-s during the school year .

The essence of the motion to ciisrn? ss is t-Iiat the

awarding of grades and credits is pur:cly a local matter in

which the State Board of EducaL-ion sliould not be involvc:d .

In other wotds, a 1oc:al Loarci of education is more intiraat;ely

aware of the local situation and the 5tatc Boarci of Lducatian

should not interfere .

rN
Additionally, the r.'kot .iuzi to di. sini ss urcies Lii~A t

r4~

under the system used in the Caruica-cc IIz~~lz aci :«ul, the

awarding of cz edi ts is automaLic: wi i=.liuuL any action on the

part of the Local I3oarC1 . In 'L-li(-, al)sL~nce oL any d i'scretzonary

action by thE.' i~C]i=cil t3Ua 1=dr a " ZC"~Ca1 CQIii.7-uVCrU]7" does not

exist and the State voard of EclucatiUn, ttiozeyore, does no t

have jurisdiction uzlcler the provisions of Ga . Code Ann . 9 32 - 910 .

The argur,lenL- of the Lc:ca1. Board has some meiit ,

but the State Board of Education nevc;r: the1osU cloes have

jurisdiction to rieaL this ap>>cal, In l3oncy v . CuunL y

L'aard of Ecluca t ion of Tc l f a ir CounLy, 201) Ga . 152 . 45 5 . L' . 2r.3.

442 (19 47) , the Court s Lated that it was the " policy of the
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law to give to the local author1 t1G :~ as much power and

responsib .ilit1r as Passibl.e for the conduct of the public

schools ." Id . at. 155 . The Court i'r'C'_ :li~ on to :aay t Ilc.lL "th C:

members of the county board, i,)oing farni .Liar with the lacal

conditions and circutnstance :7, are in a better position to

adjust local matters to c:xistinq i: CiIldl tZC)I1 .`-a than Lhe State

Baarcl, which is far ro-i,ovc:d ." Iri . 'Tliis language of the Court

does not deny juri :;diction to the StaLc 13oard of L'clucatiori,

but, rather, simply statc_s that the r'L-aLu ?s(iardl of 1'ciu ;-ation

should ~iive serious cunsiderati.o;i ~.u CicLwc .i c) .` the local

board ❑ f education because of the disparlity in 'Ki:owlcdge of the

local si tuation . The test sot forth in I3nne:y is "whether or

not it [ui-ie local boaru] has abused its disczctz .un [wiiicti] can

be ascertained only by a cansi.c3era4 :ion of the tcstimr.,Ily tiahich

it heard and upon which its decision is bascd . " Thus, even

though the. awarding of grades and credits i .5 a local r„attea-

and the local board is more iritii:lately uwazt; of the local

situation, the State ]3aaid of Lducation ciuLS liavc: the

jurisdicLi.an to rcviGw the aci-- :i_oris of Lh(! local board of

education to de +.;ermine, if there has been an abuse of di sciec.iuii .

The Local Board tlic:n LiryG :; that LhGro was not an y

rMN

abuse of discretion since there was no rliscrctionary action

taken because the I~~)pcllant was aut~ ;:~ ..i~ .icali~• c?unied any

credits upon his iai.luro to complote the school year . The
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Appellant attempts to cotuztc .- this argument by asserting that

the Local IIoCLrd did have the discretion to suspend the, rule

or make an excGpi:ion for the T~Lapellant . NGither of tliese

arguments, tlowever, r(-,aciz the quc:sGiurz i,f the jurisc:icLion of

the State Board of. Education . The fact Leraains that the

Local Board did hold a hearintJ, interpreted the school law,

and rendered a decision which denied i'q)pe11ai7t any credits for

the school year . A "local" controversy is one which exists

within the particular school syste:r:t, as opposed to one whic :-i

invalves two or more systems . C,: ., WilaCa ll v . S trari ( f e, 2 3 5 Ca .

156, 1 5 3 (1975) . Under Ga . Code F3 32-91 0 . Lho Sta ;:` Board

of Educ:a ;_.ioii, Uzer[:fozc, has jurisdiction to review the action s

rI1 of the Local ]3ozrd to determiilc: if tfzLr.e was an a'sju :;c o f

di.scre tian .

2

The Appellant has alleged t,zree cjounds of error o n

the part of the Loca l Board . Because the arguments are

inte rrelated , tiic:y will be discussed together .

As previously stated Iierein ftIze system of awarding

credits in the L'orunczcc IIigil School requires a studunt to

successfully L'Olilp ~et-o the cntix'e school year L)cf:ore roceiving

any credits . As the syster,i was explained in the Lc:stiriony,,

successful completion of a course requires L-iiu receipt o f

grades throughout the year that are suffiuientl.y high so that ,

$"IS
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when averaged, the final result is a JcA .S`a1I1c yr.ade . The

grades received at the end of the first semesteL are

averaged with the grades received at the end of Lhe second

semester to determine a final grade for UiG year . 1_'.:li ( :) ug ti

n ot macAc a s S uiii, t c, L.l : (-, c = ,.L e :L L t'~ p p CI_ l 1 a . . 'C. ` :a a 11 C, c<«t~rr 1 F. may

be considered as an attack u ; .p :?z7 tliu ciac:inr: ;y :;tc:lil, on its

face, or upon its adoption by the Local Board, such

allegations are rejected as bezn~~ i::nyupportod by any

principles of law or by the record in this caac .

~~ppelZan L' s complairi Lis apparcn tl.y no tw iLin

the system itself, but with its application to him in this

case . Appellant sta~c~s the issue to i . )c :

~"~ " . . . ~ -~~=c z the C'c~r.tmG~_cc.: 1 :~, , . ..~_ ?

LC~i1C~1t:ZUi7 can ~.c~}Le lL :JIII 1 11I 11 C:C: .ii_ 1 :c ) L

courses lie had CL]I111-11t' t C'_ d successfully prio r
to his SL1S pC'I]S :L Ot1 . . . .

This question is (.jr_oundcd on the ,•~hicil Appellant

urges, wi.thouG citing any autiiority, that a studetit has a

vested pz oper L-y rig17 G in the course waLk tha t has been

completed . Lvcn assuming however, azgucndo, that such a

property right mi(jht~ cxist, the ciucstioi7 assumes a factual

conclusion which is not supported by the record -- Lliat.

Appellant completed the course work for which ho Z;oo }; s

credit .

The record rGVeal. .. that Appellant r~ceivcd

certain qradcs over cez tairz cfrading` L,c.riOas . However, the

~
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record also reveals that successful cont-pleta.on of a grading

period is not successful completion of a c o u1- s c . This

distinction may be illustrated by azzalo(jy to Li more conuaoiz

factual situation .

AssLUn4 that Appellant had rGCcived passing gradf3 s

during the first semester, as he did . IIo'rJevcr, iurthcr

assume that, for zeasans nthei than suspcnsiuiz . A p~.e1Zant

receivGd fail.incJ grades during the second scincsLor such that

although the cuur5c work was c :oint:l.4tcd, it was not complcted

with apassi :iy grade . Obviously, l~~~Pel.lant would have no

claim to any credit and the o .- to c,7 ;:1p I.L-'te a

course does not change this 3_csult- .

In siininiary, no authority has kaccii offered o r

found wtiictl. saouicl rey,uire a school to grant pioce-nlcal credit

for grading peziacls completed without successful completion

of the entire course .

The J1ppell.ai:t further arquos that the Local Board

f"N

abusecl its discretion by not mal:irig an ehcepl~ion to the rules

for Appellant . The Appellant . Iiowovei, did not submit any

evidence which would establish such a compelling reason for

changing the rules such that failure on the part of the Local

Board to make, a change could be considered to be an abuse of

discretion . The lC'SLlii:s of the suspension i(111asa irc)rn the

suspension itself, which was uf.)hcld by the St.late La .zrd o f
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Lducation , and noL from the subSLCiL1 E'.I7i=. aUtic~tl of the Lc~ca1.

Board . The subscc~uen t action simply denied remedial relief

from the results that flowccx from the in .i .Ua.al acti.Un . The

cansi :;i.ont application ❑ f a policy, in the akiscncc of any

showing that the policy itscl~ IS ia~l~c~xcntl~- discriminatory

or has been cl.isczzr,linator .il.y app1.ied, does not constiLute an

abuse of discretion .

Another basis for appeal u :L ;LCi b y the Appellant

involves the denial of any credit to the Tq)pe1.lant Lr r,z I3anu .

Durizzg the fa.rsL senlcsLer the I1ppe11anL- zeceivc :d an A in

Band . Following AqLaGl :Lant's suspension, the band teacher

entered an A grade on Appe11.ar7 u' S records for both the third

and fourth quarters . The Appellant, tlzote ;orc, ostensibly

received an P. gradc, with one unit of credit during his junior

year, notwithstanding tIze fact that AppLllaiiL was suspended

and did not complete the junior year . This cjractG was still

on the records at the time Appellant aPI)caled to the Local

Board for credits or carryover of the work that was completed

during the Li.rsL- semester in school . When the hearing was

campl.etGd, the Local Board c:enied all cr.cr3its, including the

credit for 13azid . Appellant, thezcf:ua:e r was placed in the

anomalous position ❑ f having one credit on his records when

he reque-stecl a hearing for Lfic purpose of ILL-L-cF;;pting to

obtain additional crediL-s and than cmezyzng from the licarin g

001, without any credits .
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`I'lie evidence shows that the banci instructor had

given Appellant agrade for the year dos ;?iLc: his suspension .

The principal tL~stified that the tcacliors . c-Ic.tcrrnizzc the

grade a student receives, but that the teachers dici not have

the authority to detGimine if a studenG earned any credit

for the year . The L-cstimony further inclicaLes that the unit

of credit should not have been entered on I.- 1 . e 1"1ppo1lant' s

records because of the suUpcrision .

The evidence shows that tt-~e uni t of credit for

Band was an eIZC]I7C:UL1S entry on the A>>pel .IanL's records .

Whether the Appellant earned the credit in Band must ,

eoos
r.herC: foY'E: r be determined by the sarae principle that applic s

to the ❑ther subjects . The AppelIant did not successfully

comp lete the school year and, thereforc, was :zc: u o .z Litl~v~d

to the unit of crec3it in Band . The correction of uli4

erroneous entry on the Appellant ' s records was the

pC7WL' 7= of the Local BC]c3 i : d and i•: c~`_i nuL an i:b Ll s E? d a s C :L E.' t J .i3I7 .

I'A1?1 i1l

I2zX QI•ii•IL iJ I7 AT T C7 N

Based Ll I ]C7I-i the a rCUlll~' I7+~ :~ and briefs of counsel,

the transcript, and the foregoing findings and conclusions ,
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the Ifearl.ny Officer ticrcby concludes tlialL the City of Coziuncrce

Board of Education had the } .~ i.,•,aer and auuhurity to ac~. and

that the c1 :isallcawance of all creui L :; for the year was not an

abuse of discretion . The IiQaring OLficer, therefore,

recarrunencis that the decision of the City of, Canuiicico- I3oar d

of Education be aLiizillc:d .

L . 0 . 13EIC?':~Ai:D
i Iear ztlg U if ice r

el*s

f"N
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