
STATE BOARD OF EDUCATION

STATE OF GEORGIA

ROBERT C . SAL ISBURY ,

Appellant ,

vs .
CASE NO . 1976-19

D . J . HARRI SON , SUPERINTENDENT
, THE BOARD OF PUBLIC EDUCATIO

N FOR THE CITY OF SAVANNAH AND TH E
COUNTY OF CHATHAM ,

Appellees .

ORDER

After due consideration of the record submitted

herein and the Report of the Hearing Officer, attached

hereto, it is the opinion ❑f this Board that the Report

❑f the Hearing Officer and the recommendations therein

should be adopted except for Part II, Section 2, which

holds that the Legislature did not intend to include the

power to demote as a lesser included power within the

power to terminate under the provisions of Ga . Code Ann .

99 32w2101c and 32-2104c (a) . It is the opinion of the

Board that when an action is brought against a teacher,

principal, or other employee who is under contract for a

definite term, but who has been employed for less than three

_yeaxs, the local board of education has the power to demote

such teacher, principal, or ❑ther employee . The language

"shall be authorized" in Ga . Code Ann . 9 32-2104c (a) is



not mandatory language, but permissive language .

The Board does , however, accept the remainin g

conclusions of the Hearing officer and the xecommendation s

contained in the Report . It is , therefore ,

dismissed .

❑RI]Ei1,EO, that this appeal be, and is hereby ,

]`K
This ~ day o f March , 1977 .

&~~s/etwe-
RICHAR NEVILLE
Vice Chairman for Appeals
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STATE BOARD OF EDUCATION

STATE OF GEORGIA

rl*s

ROBERT G . SALISBURY

, Appe 1lazz t.

vs .

D . J . HARRISON,
S UPERI NTLIID L•; :1T , l I I Z BOARD OF
PUBLIC EDUCATION FOR TfIJ ; CI TY
OF SAVANNAH AND T I IE C:DUti TY ❑I'

C Ii A T FiE7T•I ,

Appcllees .

P i.IZT I

C ASE NO . 197 6 -1 3

F :1;1'URT OF

I i L'EOZI? vG GI r ZCi R

SU:Ti•u~RY U F I=l;AL

On May 19 , 1975, the Appellant, Rolaeri. Salisi.)uiy,

signed a contract of employment as a teacher with the Board of

Public Education for the City of Savannah and the Cuunt y

❑ f Chatham, Georgia {h`reinai Ler "Local i3oarc]" ), fq)pe 1.Zee

herein . The effective date of employment act forth in the

contract was September 1, 1 975 . On September Ei, 1975 , the

Superirik;endezi[-- orally infaLiileci Appcllanl . LhaL he was i_erminaLcc ; .

On September 11 . 1 9 7 5 , the SulaurintcndeazL- seiiL alet4ex to

Appellant informing him that a hearing on the Lerminat-io n

~
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would be held before the Lucci1 . F3oarc1 on Sc})Lez~d)Cr 24, 1 9 7 5 .

The hearing corrurencec1 on September 24, 1975 , and on 5Qpter.ber

29 , 19 75, the Local 13oar.cl eri~.ered adcci :;ioi7 tc, c_ler,:otc

Appe1].ant- from the supe,~-visoi:y positiui: he kiciu to Zz

position of Clc1 :isrQCJi; : LE=.LiC;1[?J°r, wlt-i7 his pc7.y to 1_is_: L=C?i :L1I7LleG

at the letrel of his s uper. visoz y position until such time

as the assignment to classroom teacher was made . rj-'he

SupcrintenclGnt was clirG;:ted to r<<alce ttic assigni~:c .:it to Lhe

classroom teaching pusitiran as sc3r)n as practicable . On

❑ ct;abez 13, 1975, Fppcllant suumittcd an appeal ; iat7 the

decision of the Local Board to the State Boara of Education

through the Siaper_ intcal(ic:.rit . On October 16, 1 9 7 ; , Appellan t

e
"y resigned [?TiE2ctive October 20, 1975 . ❑ ne year later ,

on October 20, 1976, t:17e and 1f.: C:U1 d wL] : C :aG'Il t to

the State Board of Education .

The initial termination actiOz-I by the S upcz' .inter.der. t

arose because of Appe :Llant` s failure to tell the Stipox.interkcle .iL

that he had had to make restitution of expensc monies IL r)

the school :;y ;;tem in which lie ] :iaci br.G :i prev :i~i-I :511 emF.loycd

and had also been subjected to a grand jti .zy

The appeal enumerates eight reasons and gioul-ic3U for ozr_nr

in the cleu i sion of the LoGa 1Board . _1: ri suDuLtaz y, the

reasons are :

l . `1'lie Stzpcrini;cncIerit exc4ccled his autkiority

~
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by ❑rally terminating Appellaizt Uecause a

termination notice must be in writing .

2 . The hearing was set for more than ten days

after the cEate of the written notice .

3 . Section 1(a)t8} of the Fair Dismissa l

Law is unconstitutional because o f

vaguenc s s and over }areadth .

4 . The reasons and gznuncis s~ ~fori.Ii in the

September 11 letter did I1fJ1= C C7 115 t 1 t-Ut G

good and S L1 ff 1Ci.C.'.I7 f: cause for termination .

5 . The Local Board co uld not uni l.a'-c r al. l y

L-.uinlinaLe the Contract of Employment

~
in the absence of a r)reach by E,p>>ciZriIlt .

6 . T11ere were no cjroLUlcls for the Lemuoiary

suspension, teri,linatior., or cier..otian o f

Appe 1 lan t .

7 . The deczsinn of the LUca :1 13oard wa s

erroneous as a-LZatt .er of fact and law .

8 . The Local Board did not have the power

i '

to r_lernotu I~~~pio~lan4 uilder the pt'UVisini7s

of the Fair Dismissal L~itia .

I1ppc:llan t' s brief stated that Appc1 luizt is now

employed in anoth or state and does not seek r:einstate:nerit,

but asks that the 5 L-a te Board of Educa t~ian reverse th e
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decision ❑ f the Local l3c,ard on grouna nurilbe1: 8 , above, and

requ:ire: the Local Board to pay all back salary due .

PART 11

I'IiJl.)INt;S AND C'UIdCLU SI[7 :•1 S

1 .

Under the provisions of Ga . C'oc1o, zAn ;i . Ij 32-2101(g) .

the stzperin'4cncicnt of a].ocal school system can temporariiy

x'e1iev❑ a tcaci-ler or other employee under car~'Cract for a

periad of Len (10) working clay ,; pend:i .ig ahcai: ing.J by the

local lioaa :d . can be made in va:c, :,u czu;c s

(ON where t~he circw;~sl..anco ., aridicaLe "tha-1: such t,-~ ..iLk1Cr . . .

could not be pe .r.m.itted to continuc. Lu pcr1:oi-zi1 his c3i,i.ies

pending hearing without danger of clisrupL-zon or othe r

serious harm to the school, its mission, pupils 'or porsan :iel . "

Ga . Code T,nil . € 32-2101 (g) . Additionally, the section

requires that "[ i] ri any such case, the suj-,e .ri .FiLcnG'.ent sriall

notify the k.eacher . . . in wri Lzazg of such ac tion . . . . "

The Appellant was ura1iy notifit.d on SepLt::,I?cr U, 1 9 7 5

that he was Suspeiiucd . The hcaring d ate was laLez set for

5ej)Lerber 24, 1975 -- a period of ttaelv(3 (12) workin g

days after the iniLial susi:)cnsioii . '1'iic acL-a.cnz of the

Superintendent was contrary to the r_equireincntU seL fort h

~
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in Ga . Code An iz . ~j 3-1-2101[g) and, thcze .-fore, were bcyond

his autizority . The T;ppe3.lant . should not have been su .,pended

or terrainaL(26 for the entire periad bc-fare the hcuriii~, r

by the Local Board . iiowever, in view of uize later

actions by the Local Board and remaining findings and

conclusions set forth hc.xGiri, the fai].uxc by the Local

Board to take any action with respcc :: to ufic suUpcnsion

was hairaless error .

2 .

11pkac :Ll.an t was hired as a toaclier tinclox- the terms

of the conLract of ci:,)Ioyment, and ti,as given tho pasytioxi

of pxojecL specia1ist . After L-rie hearing, the Local ;3aaz d

did not sustain the Supc.rint-endent's ZL"L1Ui1 of tc :zrainal-.in g

Appellant . Instcad, the 1aoca1 Board ordered the Appellant

to be removed from the pns :~tioiz of ~~r(-)jLcL- specialis t

and given apositwaii as a classroom LcaGlier_ . The order

of the Local. s3oara stal~es that the demaLiorn was in "accordance

with Ga . L . 1975, p . 360 , SecLion 4 , tb)(c) . . . . [Ga . Code

Ann . b 32-2104c(b) (3) 1" . Appellant claims that the I..rUGr3l

Board did not have the power to demute under the s La Lutu .

Go . Cocie Ann . b 31 -2104c provides that a loca l

board of oducation is authorized to (1) Lerm :i .nate,{ 7. } :;uspc_nd

(for 5 0 days ) . or {3} reins Lat-e a teacllcr under the

provisions of Ga . Code Ann . ~3 32-2101c . Undcr the ~)ruvisa.on s

00,41 of G
a . Code Ann . 1~ 32 - 2103c , a local board is auLt-corizu d
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to (1) nUnzertcUr atcacher' s canL-rac t . (2) renew a teacher's

contracf., or (3) ciematc ateaGlhez . Thus, a]_ULal board

can demote ateachcr only unr:ier the provisions of scci.ion,

32-2103c , which applies only to teachGZS and c)Llier

professional er,qalUyees who have been cniplayed under a

contract for a cleLiizitG term, for three or more -~uccessive

years . The Ilppol lan 'L herein, however, had not been

employed for thrc.e years . The provisions of Section

32-2103c, t .-.liezcfore, were not a~)plicai)lG Lu the Appellant

and the Loc:ai }3aazd was not atii.tiuri L(.~cl to dern--,t4 App e -11-1ant

under Ga . C:oclc Ann . § 32-2104c (b) .

e"N
Any acLiran against Lhe Appellant nccessaril-v had

to be taken undcr the ~rov:szoiis o f sections 32--2101.c an d

32--21(]4c (a), Sec tic;n 32--2101c provides ttla c ~i .~ cc~zz ~zacL-

of employmcrit of a-L-Gacticr or other E :nplaycc "may be

terminated or .,t .i :,pended [emphasis auclec:] E-light listecl

reasons . In an aLGion braUr3iat uri dca_ ;;cctiurz 32-2101c, a

loc al bu ard is given the po«e r, iFi s e c L ion 3 2 - 2 10 4 c (a ) ,

to terminate, suspend, ❑r rei.ns cate the teacher ❑ r

enipZayee . `I'lie local board, 1i(-)wcvcz:, is not given the Pawer

to demote an czapl.ayee or teacher .

The Local Board axgues that i . ia board o f

education has the power to i;erminate, then the legislature

surely inLenc3er_3 to give a local k)oard the, lesser include d

e"Is
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riyht of demoting a teacher or employee . `I'hc: argument is

macle that to construe the statute otherwise places a local

board in the position of having to wait uncil the end ❑ f

the year to r1emoLe a non-performing omployee, ❑ r in 'Llhe

alternative, to fire the poa:son . The Local Dnard aa}y s

the State Board ❑ f Laucatifln to c1cL-eiminc, that the olivi .ous

intention of the legislature was to give IocLi1 boards of

education the 1)(,)wcr to demote as a lcssei included po%.rcr

in the power of L-ermina4ian under section 32 - 2101c .

A basic tcnct of statutory construction is that

le~j i s lative in t c:nt should be g- l eane.d from an act as a

whole and n ot irorri I..S olc̀k L" E..' d sections . Sce, Williams v .

ep*41 13ear ' s I7en, I nc . , 214 Ga . 240 (1958) ; City ❑ f Alacoi: v .

Ga . Power Co ., 171 Ga . 40 (19 30) . All statutor y

construction shotzld have as i.t :.7 goal the ascertainment

❑ f legislative intent, Oazaii v . II eer y , 1 33 Ga . 3 0 (1936 )

An examination of the Fair Dismissal .r>ct as a

whole leads to t'rae. conclusion that the l.cgislature did

not intend to include the power to dcma1:e as a lesser

included power in the power to tcrru5_zzate . In scctiozi

32-2101c (a) , tlieie is no mention of demotion, ye L- demotio n

is explicitly stated :L1] section 32-21.013c . Again, in

section 32-21.0 :c, the power to demote in an action i)rought

under section 32-2101c is not given to a local board, but

rN
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it is givcn when an action is lirought uFZdc_r scc:tioz7 32-2103c .

It is apparent that the legislature was aware of the power to

demote and was aware of the rii f rGZ encc s}aetwecri scc L- i .on a

32-2lOlc and 32-2103c . The ❑n1y conclusion that can be

reached is that a local board does not have the powez to

demote in an action brought under section 32-2101c .

Since P,ppeliarit herein had not been employecl fo r

("IN

three years, an ac F ion against him would have to have been

brought undcr SE_'CL"lUI] 32-21{}lc and the Iacacal Board was

restricted to ( I ) tormi.nating his contract, or (2 )

suspending him wi.tho u-t pay for apcriod of t._LIT:C not to

exceed 60 days, or (3) rcins L-aLi_icJ

3 .

.̀-_'~I1«L"tiy c~ : : ~•uI` l 1"'_-. j 'r' : .̀~ ~rSS 1 ~f 17C'_C. ' •~U a j .lC~ :~ 1t 1C .; a s

a classroom teachcr, i-WpcllanL- resigned . lie does not

seek reinstatc; :ic :i t, but a ~j lts for money damagcs . ' tJndur

Ga . CodG Ann . ~ 32- 9 10, howEVer., the State Board of

L•'ducatzon can ❑nly review the decision (:)-'L7 a local board .

The State Board of Education is not granted the power to

arder that znancy damages be paid . The dccisaon of the

local board can only be affirmed or revcz sed .

In the instant case , Appellant's resignatic; ;:

~

has rnac)tt.c3 all issue,-s . If tlir: dccis :ioti of the Loca .l .

Board is reversed with direction to enter a decision unde r
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the prnvi5iorls of scctions 32--2101c and 32--2104c (a) , the

Local Board Gauld enLcr a decision that the Appellant bc~

rei.nsta!--ca but for the fact o f the rc .;iyiltztinil and #~he-

Gaazver b y Eappellant of reinstatement as a tomcc:y . The

delay in process .izig the appeal to the State Board of

Education was agreed to b y the. parties . Neveri.hcZess,

Appellant could have had a revised decision by the LDcal

Board within the short period o f tiz::~-: -v;ztliraut Lcsignin(j .

The resiynatioii, however, has c13_minaLcd the rcc,uircnienL-

for a revised decision .

PAR`i II I

Based on the findings and conclusions, the

transcript-, and the briGfs and arjui:iciit of couii~el, the

Hearing Officer- has dGtez:r:iiFioc3 that the oral tcrmi,latian

of the Appellaiit for a period in excess of ten workiiic~ days

was harmless errc3r, and that the r_ieczsiuii of The Boar d

of Publ . :ic I~ducation For the City of ;E:ivannali ~ :.zid i_li-~3

CounCy of L11aLli« . :i, Gr,+Jrg1a was also ~':Lc

f3eaxing C]fficcr, xzuwc:vc:r, has also dGuerrnincd that the

Appe3.lant's resignation has mooted all i.saues to be

reviewed by the State Board of Education, and the Stat e
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Board of Education does not have the power to award mone y

damages . The Hearing Officor, therefore, rcccrrxnends tha t

this appeal be LL ismi JJUU .

L . D . F3UCt:IrIIIIN1)

I Ieaz iny of f icej _

O"N
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