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THE STATE BOARD OF E DUCATION, after due consideration of the recor d

submitted herein and the report of the Hearing Officer, a copy ❑f which is

attached hereto, and after a vote in open meeting ,

DETERMINES AND ORDERS, that the Findings of Fact and Conclusion s

of Law of the Hearing Officer are made the Findings of Fact and Conclusions

of Law ❑ f the State Board of Education and by reference are incorporate d

herein, and

DETERMINES AND ORDERS, that the decision of the Upson County Boar d

of Education herein appealed from is hereby S USTAI N ED .

This 10th day of October, 1985 .

Mr . Temples was not p
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PART I

SUMMARY OF APPEA L

This is an appeal by Roberta Walton (hereinafter "Appellant")

from a decision of the Upson County Board of Education (hereinafter

"Local Board") not to renew Appellant's contract for the 1985-86

school year . Appellant was charged with incompetence, willfu l

neglect of duties, failure to follow instructions, inability o r

unwillingness to discuss problems, and failing to speak clearly

in the classroom . Appellant contends on appeal that she was denied

due process because she was not furnished a copy of the charge s

within fourteen (14) days, the evidence presented did not support

the charges, and the Local Board erred in failing to make f ind ings

of fact and conclusions of law . The Local Board contends there

is no evidence in the record to support the contention that

Appellant was not served a copy of the charges within fourtee n

(14) days, Appellant failed to raise this issue before the Local

Board and, therefore, cannot raise it on appeal and thus the

due process argument should be dismissed . The Local Board also



~DnGek`td, t he evidencc- was .;al~icient to supporL Lhe decision an .]

the Local Board i s not requ ired to make findings of fact and

conclusions of law . The Hear ing Offi cer recommends the decision

of the Local Board be sustained .

PART II

FACT UAL BACKGROUN D

Appellant has been a teacher for the Local Board continuously

for the past thirty years . She was notified by letter dated April

15, 1983 that she was reelected for the 1983-84 school year with

reservations by her principal and that she should discuss these

reservations with her principal . She was notified by letter of

April 12, 1984 that she, again, was reelected with reservations

and that she would not be reelected again unless the deficiencies

outlined to her were corrected, again referencing Appellant to

her principal for details . By letter of March 29, 1985, Appel-

lant was informed she was not to be retained for the 1985-86

school year . By letter dated April 4, 1985, Appellant requested

that she be provided the rights guaranteed under O .C .G .A . §20-2-

942 . The Local Board responded by letter dated April 25, 1985

listing the reasons for non-renewal as incompetence, willful

neglect of duties, failure to follow instructions, inability or

unwillingness to discuss problems, and failing, after nurnerous

requests, to speak clearly in the classroom .

The hearing requested by Appellant was held May 7 , 1985 .

At that hearing, testimony was presented by the principal tha t
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the LeacheL was dsiicierit in 1983 in tnat she lacked initiative

and enthusiasm, she needed improvement in meeting ind ivid ual

student's needs, she did not use the library as much as she should,

she had trouble in organization and preparation, and she was not

receptive to his comments . He further testified that he dis-

cussed these deficiencies with Appellant and that she was not

receptive to his comments . He recommended her with reservations

for the 1 983-84 school year and she did not improve during that

year . He again discussed her deficiencies with her and she again

was not receptive to his comments . He again recommended her with

reservations for the 198 4-85 school year . At the end ❑f that

year, he found very little improvement, if any, in her performance .

A letter with numerous errors which was written by Appellant to

attach to her evaluation was also introduced into evidence .

The Superintendent's Administrative Assistant also observed

Appellant teaching and testified at the hearing that she had

only involved one-half of her class in the activity she observed

and that she noticed some poor pronunciation .

The Assistant Principal and Media Specialist (the same

individual carries both titles) testified at the hearing that

Appellant failed to use the library facil i ties regularly, did

not complete the lesson plans the way they were supposed to be

completed, did not have individual conferences with her students

as she was supposed to have, submitted some of her lesson plans

late, and was not a competent teacher .
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A t the c1os~. of ile ~ne~2,Ciiig , the Loci? 3oaccl isyael i~- 7

decision not to renew Appellant's contract . Appellant subse-

quently moved for the Local Board to reconsider its decis i on and

at the same time appealed the decision . The Local Board attorney

notified Appellant 's counsel that a motion for recon s iderat i on

was not applicable or proced urally proper and the Local Superin-

tendent forwarded th i s appeal to t he State Board of Education .

PART III

D ISCUSS ZQ N

Appellant first contends on appeal that she wa s denied due

process because she was not serv ed w i th a charging letter w i thin,

f ourteen (14) days of her serv ice of request to imp lement t h e

procedures s e t forth in D .C .G .A . §20 - 2- 940 . The record reflects

that her letter requesting the charges was d ated Apr i l 4, 1985

and the letter of the school board providing the charges was

d ated Apri l 25, 1 985 . Appel lant rel ies on the d ates on the

letters and argues th at the Local Board failed to meet the re-

qu ire ments set forth in O .C .G .A . §20-2-942 that the charging

letter be f ur ni shed within fourte en day s of se r vice of Appellant's

request . Her arg ument i s tha t becaus e the Board did not prov e

serv ice of t he charging lette r within fourteen days the decision

of the State Board of Education in Byrd V . Taylor Cnty . Bd . of

Ed ., 1983-24 , i s controlling a nd requ ires the automatic renewal

of Appellant's contract .
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The Local 3o a rd cantends that Appellant fa a L~~i to ra-ise

the issue ❑f whether the notice was served within 14 days before

the Local Board and, thus, should be estopped from raising that

issue on appeal . This argument is based upon the jurisdictional

requirement that, if an issue has not been heard and decided by

the county board, then it cannot be raised on appeal (see, Boney

v . County &d . of Ed . , 2 0 3 Ga . 1 52 (I947) ; Owen v . Long CntX . Bd .

of Ed . , 245 Ga . 647 (198 0) ; Sharpley v . Hal]. Cnty . Bd . of Ed . ,

251 Ga . 54 (1983) and the principle that "a party cannot during

trial ignore what he thinks to be error, or injustice, take his

chances on a favorable verdict, and complain later ." Kenv v .

Alside . Inc . , 148 Ga . App . 549 .

The record does not reflect that Appellant raised the issue

of failure to comply with the 14 day timelines at the hearing

before the Local Board and, accordingly . Appellant's argument

in this respect does not warrant reversal . At the hearing,

Appellant's attorney stated that he did reserve objection to the

information contained in the statutory notice . In her brief on

appeal, Appellant contends she did not waive any objections to

proof of the date of the receipt of notice . However, it is not

sufficient to state that objections were not waived ❑r that

objections were reserved . In order for the Local Board to be

aware that an issue exists to be heard, that issue must be spe-

cifically raised before the Local Svard and, thus, any objections

must be stated . The Local Board must be given an opportunity t o
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make a decisian on the issue and the Local Supexintendent must

be given an opportunity to present evidence and defend the issue .

The need for an opportunity to defend is evident especially in the

instant case because Appellant's claim that a timely response

was not provided is ❑ne which was not defended against by the

school administration . While the letter requesting the charges

is dated more than fourteen days prior to the date on the letter

providing notice of the charges, as the Local Board argues,

there is no evidence as to whether the Local Board received the

letter requesting notice of the charges prior to 14 days of the

date Appellant received notice of the charges . No showing has

been made as to actual receipt or any use of certified mail to

provide cans truct i.ve re ce ip t . In Byrd , it was clear that Byrd

specifically raised, both before and during the hearing, the

issue of whether his contract was renewed because of the failure

of the Local Board to comply with the 14 day requirement . That

is not the situation in this case .

Appellant's second contention is that the evidence presente d

did not support the charges . Appellant contends that there was

no evidence of incompetency that showed she was unable to teach

the children or work with teachers . She contends the evidence

of willful neglect of duty was de minimus because she was never

more than two minutes late, her tardiness totaled only 13 minutes

for the entire year, she had good attendance and missed only one-

half day the entire year, and she did not turn in her lesson

-6-



plans excessively late . She contends that more than a scintilla

of evidence is required and that such did not exist in the record .

The Local Board contends there was sufficient evidence before

them from which a conclusion could be reached that Appellant was

guilty of the charges . Much of the testimony presented with re-

gard to incompetence was opinion testimony by the Principal and

Assistant Principal/Media Specialist . These witnesses stated

their own opinions without objection and, thus, their opinions

were admissible as evidence . Additionally, it is unlikely that

any objections to these witnesses stating their opinions would

have prevailed as the witnesses were well qualified and could

testify as experts in the field of education . Appellant admits

that there was evidence of tardiness, even though she characterized

it as de min imus . The Local Board contends that, under the any

evidence standard of review, that admission itself is sufficient .

Finally, the Local Board contends that Appellant proved her own

incompetence by writing a letter full of grammatical errors and

in her testimony regarding that letter .

The State Board of Education is required to affirm th e

decision of the Lqca1 Board if there is any evidence to support

that decision and there is no clear abuse of the Local Board's

discretion . See , Ransum v . Chatt❑ a Cnt Bd . of Ed ., 144 Ga .

App . 783 (1 978) ; Antone v . Greene Cnty Bd . of Ed ., Case No .

1976-1 1 .
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In this case, there is evidence from which the Local Board

could conclude Appellant was incompetent and willfully neglected

her duties . The witnesses for the Local Board testified that

Appellant was deficient in initiative and enthusiasm, she needed

improvement in meeting individual needs and did not improve

from 1983 to 1985, that she did not use the library sufficiently,

had trouble in organization and preparation, and was not receptive

to comments from her principal regarding her performance . while

these statements constitute opinions, they were admitted and are

evidence from which the Local Board could find Appellant was in-

competent . Similarly, there was testimony regarding Appellant's

failure to turn in her lesson plans on time . While the evidence

presented in this respect was minimal, it still constitutes some

evidence from which the Local Board could contend Appellant

willfully neglected her duties . Because there was evidence to

support the charges of incompetence and willful neglect of duties,

it is unnecessary to consider whether there was evidence to

support the charges which would come under the statutory charge

of any other gaad and sufficient cause .

Appellant's third contention ❑n appeal is that the decision

of the Local Board should be reversed because the Local Board

failed to make findings of fact and conclusions of law . Appel-

lant contends that this requirement is mandatory under D .C .G .A .

920-2-940(e)[4] which states that, in hearings under that section,

the same rules governing nonjury trials in the superior cour t
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.;hal1 p revail . In all rionjury trzals bca core the Supecior Court ,

the Court i s required to make findings of f act and conclusions

❑f law under D .C .G .A . § 9-11-5 2 . Thus, Appellant argues the Local

Board should be re versed for fa ilure to comply with those cod e

sections .

While findings of fact and conclusions of law would assist

the reviewer ❑£ a case, the State Board of Education has addresse d

this issue numerous times and decided the issue against Appellant's

interest . See , Kelson ❑ . The Board of Public Education For The

City ❑f Sa vannah And The County o f Chat ham , Case No . 19 $ 2-15 . The

issue has also been raised with the Courts . See, Ransum , supra .

Thus, the failure of the Local Board to make findings of fact and

conclusions ❑f law does not warrant reversal in the instant case .

PART IV

RECOMMENDA'I' IQIV

Based upon the foregoing, the record submitted, and the

briefs and arguments of counsel, the Hearing officer is of the

opinion that the Appellant is estopped from raising the issue

of notice ❑f the charges within 14 days, that there was evidence

before the Local Board from which the Local Board was authorized

to make a decision to nonrenew Appellant, and the Local Board

was not required to make f ind ings of fact and conclusions of

law . The Hearing officer, therefore, recommends the decision

of the Local Board be

S[]STA INED .

"] .
L . Q . BUCKLAND
STATE HEARING ❑FF ICER

-9-


	1985-13.pdf

