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THE STATE BOARD OF EDUCATION, after due consideration of the recor d

submitted herein and the report of the Hearing Officer, a copy of which is

attached hereto, and after a vote in open meeting ,

DETERMINES AND ORDERS, that the Findings of Fact of the Hearing

Officer are made the Findings of Fact of the State Board of Education, and by

reference are incorporated herein, but concludes that there is evidence in the

record to terminate Appellant's teaching contract for any other good an d

sufficient cause because of Appellant's failure to obtain special educatio n

certi fi cativn ,

DETERMINES AND ORDERS, that the decision of the Jasper County Boar d

of Education herein appealed from is hereby sustained .

Mr . Owens was not present .

This 13th day of February, 1986 .

Z46 1~
LARRY FOSTER, S .
Vice airman for Appeals
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PART I

SiTM M ARY OF APPEAL

This is an appeal by Calvin Gordon (hereinafter "Appellant" )

from a decision of the Jasper County Board of Education (herein-

after "Local Board") terminating Appellant's teaching contract

for failure to secure and maintain necessary educational traininq .

Appellant contends on appeal that the Local Board did not prove

he had fail.ed to secure and maintain necessary educational train-

znq . The F?earinq Officer recommends the decision of the Loca]_

Board be reversed .

PART I I

FACTUAL BACKGROUN D

Appellant has been a teacher for twenty six years in the

State of. Georcria . He has tauaht for the Local Board for the las t

nineteen Vears . He holds alif_e certificate to teach in elemen-

tary schoo ]. ( qrades 1-8) and middle school (grades 4-8) . For the

school years ] . 9 81 -82 through 198 4 -85, Appellant taught mentally

handicapped specia l education students ❑n a resource basis under



aprohationar_v accelerated in-field certificate . He volunteered

to teach in special education after the Administration requested

he move from his math class to special education . For approxi-

mately fifteen years prior to that time he taucTht math in the

sixth and seventh grades in Jasper County . His experience prior

to coming to Jasper County included teaching reading, social

studies, science and math . On December 20, 1984, Appellant's

principal wrote him telling him that he was required to pass

the teacher certification test in. Mental Petardation (hereinafter

"test"), and enclosed a copy of a letter from the State Department

of Education's Certification Division which set forth that passa.nq

the test was necessary in order to add Mental Retardation to

his DT-4 certificate . P>ppellant. was ill when the test was aiven

in February and did not take the test . He was notified by his

principal that he would be given a conditional teaching cantract

for the 1985--8 6 schoa]. year . His contract was then made condi-

tional upon Appellant's posting a passing score on the test .

Apnellant, by letter of. June 27, 1985, notified the Local Super-

intendent that he had not passed the test and requested that he

be assiqned to teach in his area of certification, elementary

education . The Local Superintendent responded to Appellant by

letter stating that all positions in elementary education were

f i.l led .

Appellant was natified that the Local Board proposed to

terminate his teaching contract based upon two qr.ounds : (1) a

reduction in staff due to the loss of students or cancellatio n
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of P rnarams ; and (2) a failure to mainta i n and secure necessary

educationa l trazni.n n . A hear i.nq ❑n those charqes was held by

a Hear inq Tr ibuna l (here inafter "Tr i bunal" ) of the Professional

Practices Commission on September 27, ] . 985 . Durzng the hearing,

the SuperZnt enden t for t he Local Roard testified tha t Appel l ant

was eligible for the prab at ionary accelerated i n-f i eld certificate

for five years but had only received the certificate fo r four

years . On cross-examinat ion , the Super intendent tes t ified that

he c ou ld have requested a n emergency certificate for Appellant

to cont inue for the fifth year but d id not do so because o f the

red uct i on i n force and , in fact, he had not filled that position .

The Supe rintend ent f u r ther testified that, after h e received t he

letter f rom Appellant reque s tinq to he ass igned to h is area ❑ f

certi fication, h e hired fi ve teache rs i n a r eas for whi ch Appellant

was c e rt ifi ed : (1) a teacher with a T-4 certzf icatp with zero

years of e xper i ence teach i nq in the Local S ystem a nd zer o years

o f exper i ence teaching outside the system to teach in a sel f -

contained second qr. a d e class ; (2) a teacher with a . T-5 cert i ficate

w i th zero years of exper i ence in the Local System and one year

experience outside the Local System to teach a second grade

self-contained class ; (3) a teacher with a T- 4 cert i ficate, wi th

zero y ears experience in the Local System and ele ven years exper-

ience ❑utside the Local System to teach chapt e r one eleq i bl e

children ; (4) a teacher with a T-5 certificate with zero years

experience i n the Local System and eleven y ears experienc e outside

the Local Syst em to teach a seco nd crade self-contained class ;
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experience in the Local System to teach a seventh grade social

studies class and be a coach .

Appellant contended that he had voluntarily taken the special

education class four years earlier to assist the school system,

he had taken courses in special education in the summers, and his

failure to pass the test should not keep him from being hired i n

the area of h is cert ificat i on .

The Tribunal found that Apnel . l .ant's fa ilure to pass th e

te st const i tuted failure to ma in tain and secure necessary educa-

tional tra i ning, but t hat the Lo cal Board had not p roved that

Appellant's contract should be termina t ed due to a reduction in

staff due to the loss of stu d ents or the cancellati on of programs .

The Tr i bunal recommend e d that Appellant's contract be terminated

based upon i ts finding that Appe l ] .a. n t had failed to maintain and

secure necessary educational training .

On November 7, 1985, the Local Board met to consider the

Tribunal's recommendations and voted to terminate Appellant's

contract . It is from that decision this appeal was filed .

PART II I

DISCUSSION

A p pellant contends on appeal that the decision of the Tr ibunal

fa i led to add r ess the i ssue of AppeJ,l ant's life certificate and ,

the ref ore, the finding that Appellant d id not ho ld a val id teaching

certificate was clearly erroneous .

- 4-



The Local T~oard conten0s that Appellant's failure to pas s

the test c l ear ly demonstrates a fa i l ure to secure and ma i nta i n

necessary e d ucat i ona l train i na .

AppeJ. lant was a tenured l employee, and thus, the burden at

the hear i ng was on the Local Board to demonstrate that f acts

ex i sted to su p port o n e of the statutory g rounds under O .C .C .A .

,q 2 0-2-94 0 for termination or nonrenewal .2 The Local Bo ard clearly

prove d Appe l lant di d not p ass the test . The Local Board did not

at tempt to p rove that Appellan t had, i n any other way , failed to

secure and, maintain nece s sary ed ucatinna l tra i ninq . The Local

Board did not dispute that Appellant had tak e n summer courses

to teach Sp e c i al Fducation classes . The I.,oca l Foard did attempt

to ar gue that Appel lan t d id not know certa i n information re g ard i np

e lementary school students and had no t tau g ht other classes in a

lann time but that would no t prov e he had failed to secure a nd

maintain necessary ed uca tional trai. ninq . Th ese contentions miaht

show incompetence but, since incompe te nce was not charqed, these

contentions are irre l e vant to this case .

1 After a spec i fied per i od of em.pl ayment, O .C .G .A . F 2 0 -2-- 9 42
grants teachers certain ri g hts wb ich are cammon .ly called "tenure"
r iqhts, e ven thouqh the s tatute does not use the term "te nure . "

2 One could argue that the 1985-$ 6 contract was void by its terms
because it was conditional on Appellant's passing the test,
and, thus, this is really a nonrenewal case . However, that r?is-
tinction would not make a d iff.erence hecause . in either instance,
the same qrounds must be proved .
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test, but th is st i ll raises the auestaon of whether failure to

pa ss the test constituted a fa ilure on behalf of the Appella n t

to secure and maintain necessary educational tra in ing . The wo rd

"necessary" i s included in the statuto ry qraund for termination .

The s tatute does not a] . low for terminat i on based upon failure to

secure and maintain all e du cational trainina but only th.at educa-

tional training which is necessary . A previous decision of the

State Board of Educati on has h e l d tha t failure t o pass the test

which results i n a teacher's ha vi ncr no va l id certif i cat e cons t i-

t utes fa il ure to secure and ma i n t a i n neces sary educational train-

ing . Carlyle _ ❑ . The Poard ❑f Public Education For T he City ❑f

Savannah And The County of Chatham, Case No . 1981-11 . Howeve r ,

the facts of the instant case differ in that the Local Board has

not demonstrated that passing the test was necessa ry for Appe l -

lant to continue to teach i n a f i eld for whi ch he was certified .

Appellant showed he had the certi fication necessary to teach. i n

arades 1-8 and c ou ld have taught in several positions wh i ch were

available . The contract signed b y Appellant i s a typical State

form contract i n which a teacher is hired to teach in the system

whereve r the teac her is assiqne d by the Local Board . The contract

contained the re quirement that Appellant pass the test but that

pravision cannot override Appellant's statutory right to an

unconditionally renewed contract for the 1985-8 6 school year

absent proof of the statutory grounds for n onrenewal . Here ,
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did not present any evidence to support a position that passing

the test was necessary educational training for Appellant . While

passing the test was necessary for Apnellant to receive a perma-

nent certificate to qualify to teach the mentally handicapned,

it was not necessary, accardinq to the testimflny of the Superin-

tendent, for Appellant to receive an emarnency certificate to

teach the mentally handicapped, or for Appellant to teach under

his current elementary certificate .

The Local System also attempted to prove at the hearinn that

the Appel].ant was nonrenewed due to a loss of students or cancel-

lation of proara.ms . The. Txibunal found that Appellant did not

prove this charge and b y relyinq on the recommendation of the

Tribunal in its decision, the Local F3oard apparently accepted

that finding . The Hearing Officer concurs with the finding that

the Local System did not meet its burden of proving that a loss

of students or cancellation of proqram occurred . The Local

Superintendent clearly stated that the program Appellant was

teaching had not been cancelled .

PAF.T IV

RFCOMN?ENDATTC]N

Based upon the f.orecoirig discussion, the record presented ,

and the briefs and arguments of counsel, the Fearing Officer is

of the opinion that, under the facts of this case, the Loca l
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ma i nta in necessary edu c at ional traininq, or that a loss of stu-

dent s or cancellation of pr opraans occurred . The Fearing Df f ic e r ,

therefare , recommends the de cis i on of the Local Board b e

REV7 FS FD .

~ 47, A~i~a
L . O . FUCKT,A N L
STATF HEARIA?G OFFICE P
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