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This is an appeal by Velma Jean Moulder (Appellant) from a decision by the Bartow County
Board of Education (Local Board) to terminate her teaching contract after finding her guilty of persistent
inappropriate and abusive conduct towards her students, unprofessional conduct, and insubordination .
Appellant claims that the Local Board improperly received evidence of incidents that occurred under a
previous contract and her termination was in retaliation for her filing of a grievance procedure against her
principal . The Local Board's decision is reversed .

The Local Board employed Appellant in 1989 . She taught several different grades during her
period of employment . From 1994 to 2001, she was a kindergarten teacher . Before the start of the 2001-
2002 school year, Appellant's principal transferred her to the third grade .

On February 12, 2002, Appellant grabbed one of her students by the shoulders in a harsh manner .
She met with the principal and the human resources director on February 14, 2002, and was warned that her
contract would be terminated if she inappropriately touched her students in the future . According to
testimony by the principal, there was no consideration given to terminating Appellant's contract at that
time . On February 20, 2002, the Local Board issued a new contract to Appellant for the 2002-2003 school
year . On February 22, 2002, Appellant filed a grievance that complained about how Appellant's principal
handled the February 14, 2002 incident. Appellant's principal held the first level grievance hearing on
March 4, 2002 . During the grievance hearing, Appellant's principal told her that she (the principal) was
recommending termination of Appellant's 2002-2003 contract . On March 7, 2002, Appellant signed and
returned the contract issued to her on February 20, 2002 . On June 28, 2002, the Local Superintendent wrote
to Appellant that he was going to seek termination of her 2002-2003 teaching contract because of
insubordination and other good and sufficient cause .

At the hearing before the Local Board on July 9, 2002, the parties agreed that Appellant had not
done anything after the February 12, 2002 incident that would lead to her termination . All of the incidents
presented by the Local Board occurred before the Local Board offered Appellant a contract for the 2002-
2003 school year .

The Local Board found that during the 2001-2002 school year, Appellant :

Struck a student with a math book about February 5, 2002 ;
Grabbed a third-grade student in the face area to force his attention and grabbed him by
the shoulders in a harsh manner on February 12, 2002 ;
Received an unsatisfactory annual evaluation because of the way she interacted with
students .



Over Appellant's objection, the Local Board introduced evidence of other instances of improper
interaction with students that happened in previous school years . The Local Board argued that the evidence
was for the purpose of showing a pattern of improper conduct through the years .

Appellant claims that since she was given a contract for the 2002-2003 school year, and it was the
2002-2003 contract that was being rescinded, there was no evidence that she had done anything wrong
while under the 2002-2003 contract . She claims that the Local Board is estopped from basing a termination
on conduct that occurred in a previous school year, i .e., the 2001-2002, or earlier, school year, once she had
been given the contract for the 2002-2003 school year. She argues that if a local board is able to go back to
a previous school year, then there are no limits on how far back a school district might look to terminate a
teacher's contract, regardless of how exemplary the teacher's service might have been since the prior year
conduct .

The Local Board argues that it was necessary for them to take time to conduct an investigation to
establish a case against Appellant so they would not unfairly accuse her .

"Evidence of incidents that occurred before a contract renewal can be presented for the purpose of
establishing a course of conduct, but such incidents cannot be used to recommend against renewal in a
subsequent year . Since Appellant's contract was renewed since these three incidents occurred, they cannot
be used as a basis for nonrenewal in 1990 ." Peterson v. Brooks Cnty. Bd. o, f'Educ., Case No. 1990-29 (Dec.
13, 1990), rvsd. on other grounds, Brooks Cnty. Bd. o.fEduc. v. Peterson, Civil Action 91-CV-43, Brooks
Cnty . Superior Ct . (Aug . 2, 1991) . If, however, the notice of charges has been delivered to the teacher and a
new contract is thereafter issued by mistake, the incidents outlined in the charge letter can be used as the
basis for termination . See, King v. Atlanta City Bd. o, f'Educ., Case No. 1991-3 (Ga . SBE, Mar . 25, 1991) .
The burden of proof is on the Local Board . O.C .G.A. § 20-2-940(e)(4) . In the instant case, the Local Board
did not present any evidence of any incidents that occurred after the new contract was issued . Based upon
the principle set forth in Peterson, the Local Board cannot base the termination of the 2002-2003 contract
on any events that occurred before the 2002-2003 contract was issued .

The Local Board argues that notwithstanding the signing of a new contract, a local board of
education can look back and terminate the new contract based on "employment transgressions" that
occurred under a previous contract . In support of its argument, the Local Board cites the case of Shell v.
Atlanta Board o, f'Education, Case No . 1998-46 (Ga. SBE, Nov . 12, 1998) . Shell, however, is factually
distinguishable from the instant case . In Shell, the teacher's principal recommended against renewal of the
teacher's contract in February . A new contract was not issued to the teacher, but by operation of law his
contract was renewed on April 15, 1998 . The local board held a hearing in June 1998, and terminated the
teacher's contract . The only issue raised by the teacher on appeal was the sufficiency of the evidence based
upon satisfactory evaluations he had received in prior years . The decision does not disclose whether three
were any incidents that occurred after April 15 . In any event, the teacher did not raise any issue about the
timing of the incidents that formed the basis for the local board's decision to terminate . Shell, therefore,
does not stand for the proposition that a local board can use incidents that occurred under a previous
contract as a basis for terminating a contract.

The Local Board argues that King v . Atlanta City Bd. of Educ ., supra, permits incidents that
occurred under a prior contract to be used as the basis for terminating a subsequent contract. In King, a
termination letter was issued in January with a hearing date established for January 31 . The day before the
hearing, the teacher asked for and was granted a continuance . Before another hearing date was set, a
renewal contract was issued to the teacher in error . Shortly after the contract was given to the teacher, the
superintendent informed the teacher of the error . On these facts, the teacher's termination was upheld
because the teacher did not have any expectation that the acts in the notice had been forgiven . In the instant
case, no charges were pending when the contract was issued and the contract was not issued in error . In
addition, the contract was issued almost two months before the contract would have renewed by operation



of law.' The State Board of Education concludes that King does not stand for the proposition that prior year
conduct can be used as the basis for terminating a later contract . The rule, therefore, remains that evidence
of incidents that occurred before a contract renewal can be presented for the purpose of establishing a
course of conduct, but such incidents cannot be used to recommend against renewal in a subsequent year .

The Local Board found that Appellant engaged in inappropriate physical and verbal conduct that
was directed towards her students . Unquestionably, a local board of education should not retain the services
of a teacher who engages in inappropriate conduct, but a local board of education has to respect th e
teacher's due process rights before the teacher's services are terminated . In the instant case, the Local
Board could have withheld issuance of a new contract and initiated non-renewal proceedings before April
15, thus preserving all of the incidents that occurred during the 2001-2002 school year as the basis for non-
renewal . Once the new contract was issued and accepted, however, the incidents that occurred before
issuance of the new contract could not be used as the basis for termination . If Appellant is involved in
another incident going forward, termination proceedings can be initiated . The previous incidents could then
be used to show a course of conduct .

Based upon the foregoing, it is the opinion of the State Board of Education that the Local Board
violated Appellant's due process rights by using incidents that occurred before the issuance of the contract
as the basis for termination of the contract . Accordingly, the Local Board's decision is reversed .

This day of November 2002 .

Bruce Jackson
Vice Chairman for Appeal s

1 O.C.GA. § 20-2-211(b) provides that if a notice of intended termination has not
been given by April 15, then the teacher's contract is automatically renewed .
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